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Passed by Shri Uma Shanker Commissioner (Appeals-Ii)-
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Avrising out of Order-in-Original No STC/22/ADC/2009 Dated 28.08.2009

Issued by ADC STC, Service Tax, Ahmedabad

g eifterad! &1 M U4 YT _Name & Address of The Appellants
M/s. Inductotherm(India) Pvt Ltd Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

ol ™, 1904 @1 9T 86 @ 3fcia il B =7 & TG I O \epell—
Under Section 86 of the Finance Act 1994 an appeal lies to :-

e &g s W Yoo, SIS YoF U4 VAN el RmEERe 3. 20, ¥ Aed
FINTE BHTSvS, AUl ¥R, 3EHEIHIG—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shali be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax
& interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed
bank draft in favour of the.Assistant Registrar of the bench of nominated Public Sector Bank of
the place where the n h: fTrlbunaI is situated.




- ' n2 .

{ily e o994 F URT 86 B SU-yRIRN  Ud (o) & Iitila oMl WaER
‘Prmasl, do04 B frem 9 (QU) & sfavig FeiRe o wadl-z 4 @ o ol 1@ Sue A
Mg, HE SAE Poov (@de) B Ay P uRrdt (OIA)( sEH &yt wfy ER) ofik s
WTWW/@S@W&WAmWWWmFﬂHWW@IWW
& Y FW g SRy (OI0) & Uiy for gRfT g

(i) . The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Supermtendent of Central Excise & Service Tax.(Ol0) to apply to
the Appellate Tribunal.
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2. One copy of application or 0.1.O. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-! in terms of the Court Fee Act, 1975, as amendec.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount. of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal aga]pst thisné:ryc:ier shall lie before the Trlbunal on
payment of 10% of the duty demanded"yy hef

penalty, where penalty alone is in dlspute/ »
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1. This-order arises out of the appeal filed by M/s. Inductotherm (India)
Pvt. Ltd., Shri Kishorebhai D. Vyas Building, Ambli-Bopal Road, Bopal,
Ahmedabad (hereinafter referred to as the “said appellants”) against the
Order-In- Original No. STC-22/ADC/2009 dated 28.08.2009 (hereinafter
referred to as the “impugned order”) passed by the Additional Commissioner
of Service Tax, Ahmedabad (hereinafter referred to as the “adjud}'cating

authority”).

2. The facts of the case, in brief, are that the appellants were engaged
in the manufacture of goods fall'ing under Chapter 85 of the CETA, 1985.
They were also registered with the Service Tax department under the
categories of “Maintenance and Repair Service, Commissioning and
Installation Service, Business Auxiliary Service and Goods Transport Agency
Service” and hold a valid Service Tax Registration number
AAACI3672BST001. During the course of audit of the records of the
appellants, it was found that the appellants had received taxable services of
“Intellectual Property Service” from M/s. Inductotherm Industries Inc., USA,
who have business establishment outside India only and do not have any
office in India. As per Rule 2(1)(d)(v) of the Service Tax Rules, 1994, person -
liable for paying Service Tax means “in relation to any taxable service
provided or to be provided by a person, who has established a business o‘r- .
has a fixed establishment from which the service was provided or to be
provided, or has his permanent address or usual place of residence, in a
country other than India, and such service provider does not have any office
in India, the person who receives such service and his place of business,
fixed establishment, permanent address or, as the case may be, usua'l place
of residence in India.” With the insertion of Section 66A vide Notification No.
11/2006 w.e.f. 18.04.2006, the issue was further, specifically and separately. .
included in thé Service Tax provisions. Accordingly, the appellants being
recipient of the service were liable to pay Service tax for the period from
01.10.2005 to 23.01.2006. During the above period, the appellahts made
payment of an amount of <1,72,69,828/- as royalty to M/s. Inductotherm
Industries Inc., USA. It was presumed that the royalty paid by the appellants
was taxable under category of ‘Intellectual Property Services’__w.e.f.‘
10.09.2004. However, they had not paid any Service Tax on the said amount
and neither did they obtain Service Tax registration under this category. The
Service Tax thereon, was worked out to <8,98,032/- after allowing deduction
of R&D cess paid by the appellants. A show cause notice dated 22.04.2008

was, therefore, issued to the appellants demanding Service tax amount of
?8,98,03'2/- along with appropriate interest and penalty. The adjudicating
authority, vide tf\_efj_i;mgugned order, confirmed the demand of Service Tax of

T
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'?8.,798,'032/— under Section 73(1) of the Finance Act, 1994 and ordered the
récé'v'ery of interest ‘under Section 75 of the Act. He also imposed imposed

penalties under Sections 76, 77 and 78 of the Act.

3. Being aggrieved with the impugned order, the appellants preferred
an appeal before the then Commissioner (Appeals-1V) who, vide Order-In-
Appeal number 86/2010(STC)/HKI/Commr.(A)/Ahd. dated 10.03.2010,
rejected the appeal, without going to the merits of the appeal, on the ground

of non-compliance of stay order under Section 35F of the Central Excise Act,

1944 made applicable to the Service Tax under Section 83 of the Finance

Act, 1994.

4, - Being aggrieved with the said OIA, the appellants filed an appeal
before the Hon’ble CESTAT, West Zonal Bench, Ahmedabad. The Hon'ble
CESTAT, vide order number A/291-292/WZB/AHD/2011 & S/64-
65/WZB/AHD/2011 dated 14.02.2011, ordered the appellants to deposit 25%
of the Service Tax, confirmed against them, in cash .directed'the
Commissioner (Appeals) to decide the case on merit. The appellants

acéo'rdingly deposited an amount of 4,94,020/- vide challan number 00373

dated 26.02.2011 as directed by the Hon’ble CESTAT.

5. In view of the above judgment of the Hon’ble Trib'unal; I take up

the case to be decfded on merit.

6. Personal hearing in the case was granted on 08.06.2016 and Smt.
Shilpa P. Dave, Advocate, appeared before me. Smt. Dave pointed out that
technical know-how is not IPR and it is permanent transfer as per

avgreemerit. In support of her claim she made additional submissions before

me.

7. I have carefully gone through the facts of the case on records, grounds
of the Appeal Memorandum and written submissions made by the appellants.
At the very onset I would like to point out that the responsibility of payment
of Service Tax was put on the recipient of service in India received from a
foreign service providér by virtue of Section 66A of the Finance Act, 1994
with effect from 18.04.2006 vide Notification No. 11/2006-ST dated

118.04.2006. In this regard, the Hon’ble Mumbai High Court in the case of

Indian National Ship Owner’s Association vs. Union of India has proclaimed
the same. It is thus a settled case that Rule 2(1)(d)(iv) of Service Tax Rules,

1994 was not relevant as there was no—-ehargmg section till 18 04.2006.

Thus, I find that as the case perta’i/"‘ st :‘;f>per|od from 01.10.2005 to

23.01.2006 i.e., prior to the NOtIflGacbiél No; 11(2006 -ST dated 19.04.2006,

iz o

the impugned order requires to be set aSIdexonr‘thjsi issue only I rely on the
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order number A/11031/2015 dated 16':(‘)7.2015 of the Tribunal in the

appellant’s own case by the Ahng@Q@,bad Bench. . . .u*

S

8. However, as directed by the Hon’ble CESTAT, to discuss the merits of
the case, I decide the case on merit. I find that the adjudicating authority, in
the impugned order, had concluded that the appellants had received
Intellectual Property Service from M/s. Inductotherm Industries Inc., USA.
However, in the entire impugned order I could not find any éVidence
establishing the same. Mere conclusion without facts does not suffice the
purpose for which the show cause notice was issued. In the case of M/s.
TATA Consultancy Services Ltd. vs. The Commissioner of Service Tax,
Mumbai, the Hon'ble CESTAT, West Zonal Bench, Mumbai, proclaimed'that
the Intellectual Prbperty Right should be a right under the Indian law.
Intellectual Property Right not covered by the Indian laws would not be
covered under taxable service in the category of Intellectual Property Right
Services. Thus, the technical know-how received by the appellants and the
royalty payment made by them is nowhere established to result from the use
of any Intellectual Property Right. Also, in Circular No. 80/10/2004-ST dated
17.09.2004, it has been clearly mentioned that permanent transfer of
intellectual property right does not amount to rendering of service.

“The definition of taxable service includes only such IPRs

(except copyright) that are prescribed under law for the

time being in force. As the phrase "law for the time

being in force" implies such laws as are applicable in

India, IPRs covered under Indian law in force at present

alone are chargeable to service tax and IPRs like

integrated circuits or undisclosed information (not

covered by Ihd/'an law) would not be covered under

taxable services. |

9.2 A permanent transfer of intellectual property right

does not amount to rendering of service. On such

transfer, the person selling these rights no longer

remains a "holder of intellectual property right' so as to

come under the purview of taXable service. Thus, there

would not be any service tax on permanent transfer of

IPRs.” :
9. Further, I agree with the explanation of the appellants that the_
payment .of <1,46,47,384/- was ‘actually royalty to M/s. Inductotherm
Industries Inc., USA as per the agreement between the appellants and M/s.
Inductotherm Industries Inc., USA. I find that actually royalty is not‘paym.e-nt
for any service but it is a share of product or profit reserved by the owner for
permitting ‘another use of his property. The definition of the term ‘Royalty’,

" i SnIs W R
according to ;n{y‘ééfgge’%a?,}ls A royalty is a payment to an owner for the use
G5 NG 1 :
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‘of property, especially patents, copyrighted works, franchises or natural
resources. A royalty payment is made to the legal owner of the property,
patent, copyrighted work or franchise by those who wish to make use of it for
the purposes of generating revenue or other such desirable activities. In
most cases, royalties are designed to compensate the owner for the asset's
use, and they are legally binding.” Thus, it is quite clear that royalty is paid
to use a particular product. In other words, royalty is received for sharing a
product (tangible or intangible) with someone. Also, the appellants stated
that M/s. Inductotherm Industries Inc., USA was having 99.999% share
holding in the appellants. This makes both the companies, a single entity and
not two different bodies and thus, serving the same entity does not attract
any IPR service. Thus, I find that when M/s. Inductotherm Industries Inc.,
USA is holding 99.999% share of the appellants, the former becomes
practically the owner and as both the companies virtually become one and
same entity, no taxable service is rendered. Further, during personal hearing,
the appellants pleaded that no right to use any intangible property was given
to them by M/s. Inductotherm Industries Inc., USA under the agreement and
therefore, the agreement does not fall within the purview of IPR services.
Thus, I believe that technical know-how received from M/s. Inductotherm

Industries Inc., USA is not an intellectual property right in the eyes of law.

10. In view of the discussion held above, the impugned order is set aside
and the appeal is allowed.
(UMA SHANKER)
COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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BY R.P.A.D.

M/s. Inductotherm (India) Pvt. Ltd.,
Shri Kishorebhai D. Vyas Building, '
Ambli-Bopal Road, Bopal,
Ahmedabad-380 058

Copy To:-

The Chief Commissioner, Central Excise, Ahmedabad.
The Commissioner, Service Tax, Ahmedabad.

The Additional Commissioner, Service Tax, Ahmedabad

S

The Assistant Commissioner, Systems, Service Tax, Ahmedabad

/ﬁuard File.

6. P.A. File.
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